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DICESTS OF RECENT OPINIONS 


oUITY PLEADING—Ad interim 
pestraint Vacated Where Char- 
ges Inducing Order Doubtful. 


determine title to land when title 
is in dispute and unsettled, still 
where the legal right, formally dis- 
is yet clear, on facts which 
not denied and legal rules 


puted, 
- Chancery of New Jersey. 
stysek, compit. v. Local No. 


ere 
202, 


Trenton, N. J., et als, defts, will protect by injunction legal 
gust 17, 1937. rights to real estate. 
- and y ; r. 
rder to show cause. Discharg- | *° to lands above the high water 


mark. 
+ complainant, I. Herbert Levy. While equity will not ordinarily 
op defendants, Josephson & Jos- 


(Continued on page 2, col. 1) 


STATE BOARD OF 
TAX APPEALS 





Cc 
fendants claim they have 
grievance in relation to} 
i hours and a right there- 





5 fuse to work and enforce | Abstracts of Decisions 
heir demands for the betterment | Male 
onditions. The strike has |payxaTION — Business Situs — 
m in effect since June 1%, 1987 | Deductions — Reserves — Cash 
pd the present bill was filed July 
1937. when an intermediate re- —Valuation of Securities — As- 
raint was issued on ex parte sessment of Stock as Violation 
of of threats and intimidation. of U. S. Constitution. 
allegations are denied by 
» defendants. New Jersey Insurance Company v. 
Held City of Newark. 
( to show cause is discharg-|In the mateer of the Application 
¢without prejudice because from for cancellation, or in the altern- | 
the evidence adduced, a doubt ative, for reduction of a personal . 


to the charges made. property assessment upon cap- 





— | ital stock and accumulated sur- 
UIT) — Title to Lands Adjud- plus of appellant, a New Jersey 
cated —- Law Settled and Facts) corporation claiming to have a 
admitted. business situs in New York. 


For appellant, Sandmeyer & Meis- 


chancery of New Jersey. 
by William E. Sandmeyer. 


nev, 


arris exr., complt. v. Engle 

oft For respondent, Frank A. Boett- 

ugust 12. 1937 ner, by John A. Matthews. 
Weaver, Pres. 

@ bill tor injunction The appellant has its main office 


an sia a, a . 
lainant, David M. Bowen. | in Newark and is an incorporated 


& detendant, Frederick B. Ed- insurance company of New Jersey. 
wards All its assets are in New York 
0} C City. It was assessed in Newark 
This is the return of an order to | at $1,775,000. The appellant seeks 
OW ise why the defendant +, have the assessment cancelled 


* be enjoined from assert- or reduced for the following rea- 


g title to lands, The defendant (cons: Business is in New York 
title . le — i 

ie to the lands in ques- | City, reserves for unearned prem- 

iums are a liability and not an as- 

“iman Garrison become seized | set, cash is exempt, securities 

‘an rights in 1892. They s},ould be valued at the market, 

veyed to Herman Lehman | tax on its paid in stock and sur- 


191% The defendant admits 


th defendant 


plus is without due process of law 


and com-/ and in violation of the Fourteenth 





anant are conducting restaurant | amendment of the United States 
ses in competition with Constitution. 
“other on piers over lands un- Held: Assessment affirmed and 


in the Delaware Bay. 
ne nplainant and defendant 
site of the defendant's 
ace ol business. Their respective 
ats, though disputed, are based 
acmitted facts. 
Thé defendant says 
veyed to his 
“man Garrison. All the deeds 
ere | in evidence. The deeds 
es do not refer to lands 
water. The defendant says 
flands are now under water, 
4h not so at the time the first 
was drawn. His lot is) 
x20. His permit from the state 
*% build a pier 300 ft. long and 
wide, ending in a “T”’’ 16 ft. 


appeal dismissed. 
A business situs in another state 


tangible property in this state. Re- 
serves for unearned premium can- 
not be deducted from surplus. Cash 
on deposit is exempt 
Intangible person- 


his lands 
grantor by 


on hand or 


from taxation. 
states and the Fourteenth Amend- 
ment is not violated thereby; but 
in this case there is no proof of 
any personal property tax paid in 
New York City, 
ness situs of the appellant. 
| As to the securities, the appel- 
lant uses the value set for taxing 
Ts Gctendent ecbtends pu rposes for making up its reports. 
_ Now it asks that another value be 
1¢ high water mark is a fixed F 
= used by the city. This cannot be. 

y no matter where it act- | The m ant b it- 

ppellant cannot be permi 
| ted to value its assets at one 
| amount to carry on its business 

ooundary line along the|and then seek to escape taxation 
‘ater mark” of navigable | by insisting on another amount. 
“Ts is not fixed but varies as| Nor can it deduct contingent lia- 
mark changes. From this, the | bilities set up by way of reserves 
: hZs no title to lands in| for contingencies. Fixed liabilities 
ion for the lands are under | are deductible, _and not , on 
and the deed was valid only eee 


2 - 


od 


nda ry 





at "ew 


es 


which are well settled, this court | 


dces not preclude taxation of in- | 


al property may be taxed in two: 


the alleged busi- | 


| the 
the club be formed and a lack of negligence sufficient to preclude re-| had been notified. 


Current Decisions 


REAL PROPERTY—Title by Sale 
on Foreclosure of Tax Sale Cer- 
tificate — Estate of Purchaser. 

FORECLOSURE — Sale of Ser- 
vient Estate does not Extinguish 
Right of Way Attached to Dom- 
inant Estate. 

Atlantic County Circuit Court. 

Metropolitan Life Ins. Co., Plitf. vs. 
McGurk, Deft. 

i July 23, 1937. 

|On motion to strike answer. 
ed. 


Grant- 


Cassman & Gottlieb, Attorneys for | 


Plaintiff. 
Bolte & Miller, 

fendant. 
Jayne, C. C. J. 

A mere summary of the alleged 
facts will suffice to exhibit the con- 
troversial question to be determin- 
ed. The complaint, in its legalistic 


Attorneys for De- 


significance, alleges that the plain- | 


tiff is the owner of a parcel of land 
to which was previously attached, 
by an express grant, an easement 
nature of a right of way 
|across a strip of land at present 
possessed by the defendant. Ad- 
itionally the plaintiff asserts that 
has the 
plaintiff of the use and enjoyment 
of the easement with consequent 
to the plaintiff. The 
owned by the plaintiff is situate on 
the southerly side of Atlantic Ave- | 
nue and the alleged right of way 
easterly from it 


in the 


the defendant deprived 


loss land 


cxtends 


westerly side of New Jersey Ave- 
nue, in the City of Atlantic City. 
The creation of the easement is 


evidenced by the recorded convey- 
ances and its existence on the land 
has been physically visible. 

In resisting the 
action of the plaintiff, the defend- | 
ant reveals that after the creation 
of the easement, certain 
the strip of land so burdened by 
the e were not paid by the 
owner of the servient estate and in 
the was sold in 


isement 
jue course land 


Continued on page 5, col. 1) 


Sandie May Direct 
Labor Organization 


NLRB Decision Countenances En- 
couragement of Type of Labor 
Organization Desired 
WASHINGTON, (CCNS) - 
While the National Labor Rela- 
tions Board tends to rigid enforce- 





;ment of its authority under Sec- 


8 (2) of the national labor re- 
lations act declaring interference 
or domination of a labor organiza- 
tion to be an unfair labor practice, 
it would seem an employer might 
possibly be able to some extent to 
encourage the type of labor or- 
ganization he desires among his 


tion 


employes. 

At least the Board, in the At- 
lanta Woolen Mills case, has ruled 
that in the so-called “goodwill 
club” in which all employes held 


}membership, and which would not 


have become so complete without 
at least the tacit support of the of- 
ficers and the active support of | 
the foremen, there was no evidence 


to the | 


alleged cause of | 


| The 
taxes 


thereafter levied and assessed upon | 


|tributory negligence. 


Landlord’s Liability In Negligence 





PART II 





The landlord’s 


liability to the, 
tenant, a member of his family or | 72 N. 


In the case of Siggins v. McGill, 
J. L. 263, the court of Er- 


his guest for a negligent act that|/rors and Appeals held that the 


has occured outside of the prem- 
ises demised to the tenant, is pred- | 
icated upon the liability of the 


landlord for the failure to exer- 


cise reasonable care with respect | all 


ito such premises as are within his 
demise in point of fact or in point 
of law. 


Cian Of Interest 


Sister State Decisions 


CARRIERS — Action for Loss of | 


Passenger’s Baggage — Negli- 
gence as a Question for Jury. 


Appellate Division First 
New York. 
|Elizabeth C. Reisinger, 
Pullman Company. 
Cohen, J. 


The plaintiff, a passenger on the 
defendant railroad, sued the de- 


for the loss of baggage. 





|tained in excess of $10,000 worth | 


r f jewelry to be taken by the por- 
jter of the 
|sixty other bags belonging to other 
|pessengers, without apprising the 
porter 
remained in the car of the train 
until each of the thirty passengers 
the car had 
parted with their 


| of 


luggage; that 


| upon her debarking from the train 
bag con- | 


she discovered that her 
jtaining this jewelry was missing. 
the question of the 
negligence and the plaintiff's con- 
The jury re- 
turned a verdict in favor of the 
defendant upon which a judgment 


| ec urt held that the jury upon the 
reached | 


evidence may have well 
the conclusion that the defendant’s 
agent was not shown to be neg- 
ligent in placing plaintiff's bag 
upon platform of the station to- 


Dept., | 


et als, vs. | 


fendant in negligence to recover | 
The evi- | 


dence at the trial showed that the 
plaintiff had permitted the suit-| 
case which she alone knew con: | 


defendant with fifty or 


of the facts, and that she | 


debarked and de- | 


court submitted to the jury | 
defendant's | 


jwas entered in favor of the de- 
fendant 
Upon plaintiff's appeal, 


gether with the luggage of others | 


as plaintiff testified was 
tomarily done—cautioned the pas- 
sengers as they left the car to 
claim the right baggage. A bailee 


is not an insurer of the subject of 


the bailment. Negligence in the 
care of the goods is the basis of 
the bailee’s liability. 
may be inferred from the delivery 
of the subject of the bailment and 
the failure to return it. The in- 
ference may be rebutted through 
proof by the bailee that the thing, 
though not returned, has been lost 
without his fault. In this case 
the defendant gave a detailed ex- 
planation as to what was done 
with the bailed articles; and it can 
fairly be assumed that the jury 
found that the defendant exercised 
due care and was not negligent. 
The plaintiff's confiuct under the 
circumstances may have been re- 


cus- | 


Negligence | 


| plaintiff, a tenant in the defend- 
ant’s building, who fell and was 
}injured while descending a defec- 
tive stairway used in common by 
the tenants in the building, 
could recover from the landlord be- 
of the failure of the land- 
lord to exercise reasonable care 
with respect to the maintenance 
and repair of the stairway. In t * 
}opinion written by Justice Pitney 
|the rule and the rationale for the 
rule was stated as follows: 


cause 








“In this state it is established 

i9 a general rule that the land- 
nae is not liable for injuries sus- 
tained by a tenant or his family 
or guests, by reason of the ruin- 
ous condition of the premises de- 
there being upon the let- 
| ting of a house or lands no im- 
| 


| 
mised, 


plied contract or condition that 
the premises are or shall be fit 
and suitable for the use of the 
tenants.—But it is recognized 
that this rule does not apply to 
those portions of his property 
(such as passageways, stairways 
and the like) that are not de- 
mised to the tenant, but are re- 
tained in the possession or con- 
trol of the landlord for the com- 
mon use of the tenants and thoge 
having lawful occasion to visit 
them, the ways being used as ap- 
purtenant to the premises demis- 
ed. With respect to such ways 
it has been held by our Supreme 
Court that the landlord is under 
the responsibility of a general 
owner of real estate who holds 
out invitation to others to 
enter upon and use his property, 
and is bound to see that reason- 
able care is exercised to have the 
passageways and stairways rea- 
sonably fit and safe for the uses 
which he has invited others to 
make of them. This doctrine, 
think, is undubitably sound, 
It is in nowise opposed to the 
rule which exempts the landlord 
from liability for the condition 
of premises that are demised, 
but plainly distinguishable 
therefrom. In the case of a de- 
the entry and occupancy 
are pursuant to the estate vest- 
ed in the tenant and are exclu- 
sive of the landlord, while in the 
of passageways and stair- 
ways that are retained in the 
legal possession of the landlord 
and are simply used by the ten- 
ants as appurtenances to the 
property demised to them, their 
ingress and egress are by virtue 
either of invitation or of neces- 
sity.” 

To the same effect was the hold- 
ing of the Court of Errors in the 
case of Johnson v. The Lembeck 
and Betz Eagle Brewing Co., 75 N. 

L. 282; affirmed 77 N. J. L. 617. 
In that case the plaintiff, a tenant 
in the defendant’s premises, while 
using a stairway in a four-family 
house used in common by the ten- 
ants, was thrown downstairg by 


' 
| 
| 
| 


an 


we 


is 


mise 


case 


jreason of a hoie in the carpet 
| which had been there for a long 
management had suggested garded by the jury as contributory | time and of which the defendant 


The recovery 


evidence that it had dominated or | covery for the loss of the bag and | | sehneiptep was based upon the fact 


interfered with the organizations | 


management. a 


its contents. 
Judgment affirmed. 


—_—_+ 
(Continued on gage 3, col. 1) 





COPY TEN CENTS 





























































































60 N. J. 


L. J. Index Page 278 


NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 2, 1937 














DIGESTS OF 


RECENT OPINIONS ‘**. 


(Continued from pa 


ge 1 

MANDAMUS — Issues to Enforce 
Legal Right to Ministerial Act 
—Where Right not Clear Must 
be Established at Law. 

New Jersey Supreme Court 

Kelley, Relator v. Passaic Count 
et als., Deft. 

On mandamus. Rule discharged. 

For Isadors 

For defendants, Harry 


relator, Rabinowitz 
L. Sloen, 
Brogan, C. J. 

The relat V 
ographer in 1932 for 
dicial district of the 
ing Passaic 
His compensation 
Supreme Court 


per year by virtue o 


thority. $500 of 3 s I 
by Sussex One thir ft $14,0 
paid by Passai 

the State of 


By virtue of } 33 ¢ L7 


his salary 

percentag 

ro! the full i 

tate refunded on th iginal sum 
and not as per re 

Kelley never qué ved the va 


ity ol the a 
ary was 
the 
He 


reduction from tl Lull Saiary 
contended th 
Should be ake! f 1 the two 
thirds pay 

The relator brings this rul » 
compel a refun 
resulting betw t two mode 
ot calculation. rh 
laches and 
the prope: 

Held: Rh 
charged 

The rel 
under ordin 
would have 

But mandamu ild not il 
lowed where there is another ade- 


remeay 


quate 
has a clear lega 
formance of a ministeri 

The 


because it involves a construction 


reiators 


of the stat 


ductions were made. Also t 


of calculation is n 


of this, befor 

sort to 

lish his clai 

v. Bergen, 117 L. 377 
R 


DIVORCE AND NULLITY 


Adultery—Proved b 


Inferences 
Drawn from Testimony ef those 
Charged therewith. 

In Chanc 

Virginia Dunham 
Dunham, Deft 

August 4, 1937. 

On 
divorce. 

For petitioner, 

For defendant, D. Joseph 

Erickson, A. M. 
This action is on 


aivorce on 


ery of New 


petition and ¢ 


on counterclaim by the husband 
for adultery. The facts of the al- 
leged acts of 
and very indefinite 
tion of adultery, 


cruelty are vagu 
On the ques- 


thea 


= Uc. 





Building and Loan |. 
Shares 


UGHT, SOLD and QUOTED 


Brenner & Campbell || 
Room 1006—Griffith Bldg. 
605 Broad Street, Newark, N. J. 
MArket 2-4090 





testimony may be disregarded and | 
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That testimony 
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TITLES 
INSURED 


peen rented to a Dr. Cannon. Dr. | his wife for life or a shorter period. | not be paid over unless the ;, 

















: : - ; + ia onde 7 naic rer “2 
Cannon did not testify. A carpen- |He exercised this power in his will | deducted or paid over by th 
r testified Dr. Cannon had order- designating the entire income | sae ; 
ertain work done on the prem- | to her for life CVOREINUCE OF PASE S, Col SMe since tht 
The present status of the trust or n b 
All the defendants appeal from jis that it was set up in 1922 re- E ned with 
mviction. serving to himself the entire in- B&L Share xcha feegord and 
The assignments of error and e, and after his death, to his of New Jersey, Inc. for © 
specification of causes for re- » for life, with vested remaind- 199 Ma : 
. sega rket 
sal are before the court on bill/ers in the principal to his three : ’ St. + r 
. pi raat Newark, N. J- . 
exceptions, and also under 


Sec- 
di 





iren s has apt 
cal ial oe of 4 Tel. Mitchell 2-4881-5-¢ ns case 































































36 of the Criminal Procedure jie cash bequests of gay E 
as supplemented and amended. 000 1 also set up two trust SELL or BUY Building g ho 
[hey are alike for all the defend- g f $50,000 eact and also Loan Shares Thru this ( thir the ten an! 
B 7 rt t trial court nat alt aa oe E 
= sate yothogg a ee 1% Charge for Buying I 
enying I Uuons iOr dil- he »mplainants by the bill, or Selling \ . 
r ) acquitt a end oft stielionta to their tiec p fat 
n aie vi a vs > > L ici ‘ AAS . . ; 
s case and whi were re- sae tne ailetions tn: Sieieeel stairway 
' ase and Estate Taxes and New Jersey In- a = S' 
t was against t -_ —_ nnn week on Residg t the 
nce and Transfer Taxes. Th : 
. et ee rage or had demanded that the Trust Esl rss bela | 
; sigh clas Iso urgt es pay the portion of the From $5,000 to $100,0/ tab . wei 
Held: | as to Tuzenev viii a plans for payment uy ie 
x assessed f trust , nt . as 
arly against U gross estate has been comput- 1420 Walnut Bt. Philadelphia < 
s to Tuz- e trust fund o Th 
Sven ees _ $1,126,174.78. State t S assessed Specialists in all , 
6 > wee t $47,820.50 a Federal 
7 He Q J SLR OOD B il li & I 
knowl uULiIdIng L084 
g s s: “T di- ro) 
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Prompt efficient service free from needless techni- 
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508 ORANGE STREET 
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Peterson v. Zaremba, 
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é court 
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1it the plaintiff or 


of the 





non-st 
verdict in favor 
Ber- 


1e Cour 


in Barthelmess v. 
NW. d. ks 


207 th 
or Li 





ersed a j for 
t who su in- 
a roof, holding that it 
within the Siggins case 


plaintiff had assumed 
the risks entailed. The 
that case was a ten- 
an 
house and came upon 


of of an annex to the main 





ATION 





to hang clothes on a line, | 








and presumably due to the super- 


im 


the 


fre 


posed weight of the clothes upon 
line, she was drawn or fell 
ym the roof. The court held that 












































the landlord was under no implied 
cuty of furnishing to the plaintiff 
y rail or other protecting struc- 
ture as a safeguard against obvi- 
ous possible dangers in the use oz 
the shed. Justice Minturn in the 
inion of the Court stated: 
“Here the tenant accepted and 
ied the premises as_ she 
found them, devoid of the very 
tecting essentials of h 
sI mplains, presenting a de- 
fici y in construction as con- 
spi US a apparent to her as 
it was to the landlord. With this 
ywledge she chose to occupy 
i use the premises, and nec- 
essarily to assume the inconven- 
ences and disadvantages inci- 
such use, conjoined with 
the risks obviously attendant 
n hus creating a legal 
status of knowledge and consent 
tantamount to estoppel in pais 
which must be held to operate 
S ins era € irrier to re- 
Since the tion against the 
] s ipon negligence 
9) rules applicable 
actions in tort for negligence 
i the result that the ten- 
s family or his guests may 
rre from recoveri ng where 
bee guilty of negli- 
2 W h has proximately con- 
to the ries complaine 
ft. It s been held that one who 
ses himself to a known dan- 
c ex necessitate, guilt of 
negliger The st is whethe 
y ry? € ners ’ vou j 
t same or similar cil - 
5 ve i rred the risk 
h such ¢ voli 
Vi t minds of asor 
ann fer as to the conclu- 
I ) I NT tre tne course 
t pursued, the questio 
rik ry negligen s one 
court Where, however 
-min honestly 
r as whether yndu 
S fa 
In Solomon v. Feiner, 115 N. J 
L. 404 plaintiff, a guest of the 
ing a it eight in the 
g to visit the tenant on tl 
oc The vas a light in 
hallway near the stairs on each 
floor as ascended to his friend 











drawn from 








t that he was 
eligence which 

ite to his fall, and that 

the trial court should have rend 











ered a motion of non-suit upon | 


that ground. 

In Polizzano v. 
Co., 115 N. J. L. 352, the Supreme 
Court extended the rule of the Sig- 
gins case to a yard in back of an 
apartment house reserved by the 
landlord for of 
tenants. The plaintiff was a ten- 


the common use 


ant who occupied a ground floor 
apartment. She entered the back 
yard which had been set aside by 


he landlord for the common use 


of tenants in order to remove cer- 
tain weeds and shrubbery that pre- 

nt her access to the windows 
Some of tt vegetation removed 
consisted of poison ivy with the 
result that the plaintiff became in- 








fected and sustained an injury. The 
evidence disclosed that the land- 
rd had on a previous occasion 
clipped the poison ivy and there- 
»re had notice of the existence of 
s é It was held that the plain- 
ff was entitled to recover upon 
e failure of the landlord to ex- 
se reasonable care with respect 
» the condition of the back yard 
h had been reserved by h 
for the comm< use of the tenants 
¥ rd's duty to exercis 
reasonable care is not confined to 
such portions of the premises as 
re used in common by the tenants 
there The landlord is bound to 
xercise reasonable care with re- 
spect to any portion of the prem- 
ses which has not been demised 
by the landlord, which is vacant 
nd therefore in contemplation of 
law is still within the control of 
the landlord. 


In Hollingshead v. Zemisouki, 1 115 






















N. J. L. 376, affirmed 116 N. J. L. 
at, t plaintiff was a tenant of 
ent on the second floor 

1e fendant’s seven-family 
tment house, and there resid- 

ed with his family consisting of his 
fe and infant child. The ceiling 

ff the kitchen in the apartment 
ecame cracked and over a period 
( I month until the 
h nt, the ten- 
nt ¢ of the condition of 
( the defendant 

pro care of it, but 
tter failed and neglected to do 
or) On tl day in question the 
enant went into the 
kitcher here the ceil- 
ng fi nd water came down and 
red the plaintiffs. It then ap- 
peared that in a vacant apartment 
we the tenants the water hack 
and cracked and was 

lischarging water upon 


hich in turn had caused | 


the break in the ceiling in the ten- 
apartment. The court held 

he pertinent rule to be ap- 

th ituation is as follows: 


a landlord of an apartment 





Ww has let several apart- 

; to different tenants, has not 

Sé nut retained control of a 

I n artment to which the 
tenants have no right of access 
r o right to make repairs, the 
n lis bound to use reasonable 
ure to see to it that defective 
conditions, of which he has notice, 





n portion of the premises 
ywwer which he retains control, do 
jury to his tenants and 
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The landlord has also been lia- 


| pie in this state for an injury oc- 
Mapes Holding | 


casioned upon a passageway which 


| was used only by one tenant who, 


nevertheless, occupied two apart- 
ments in Ytrebuilding. In Horan v. 


Harris, 172 Atl. 730; 12 Misc. 513, 
the plaintiff, while an invitee on 


premises owned by the defendant, 
tripped over a defective and loose 
brass nosing attached to a step on 
a staircase. The plaintiff was upon 
the premises upon the invitation of 
who had leas- 


a dancing instructor 


ed the second floor for a dancing 
studio under a yearly tenancy. At 
the time of the original letting an- 


cther tenant occupied living apart- 
third 3efore 
the accident the landlord 
ed the tenant on the third floor 


ments on the floor 
dispos- 
SeSs 
rented to the 


the 


he apartment on that floor un- 


and dancing instruc- 


or 
der a monthly ten 
The court 


ancy for living 
held 
stairway leading to the apartments 
the third floor 


i as a common passageway 


auarters that the 


on second and was 


and 


therefore was under the control of 
the landlord rendering the landlord 
answerable for the failure to ex- 


ble c 
to the condition 


ercise reasona ire with respect 


of same. This case 
a strained 
rule for it deter- 


‘ter of the 


) i Seem 


would to represent 
of 


the 


lara 


extension 


mines the cl passage- 


way by the number of apartments 





for whose convenience the same 
exists rather than the number of 
ter ; for whom same has been 
made available. Under the holding 
of this case as long as the pass- 
ageway could have been made 
available for the use of different 


tenants as a common 


with 


passagvews 


Ly, 


it becomes clothed the char- 


acteristics of a common pasage- 
way with the consequent obliga- 


tions imposed the landlord 
thereto. 
(To 


upon 
in respect 


be Continued) 


Bar Unification 
Pian Denounced 


Objective Revealed in 


of 


Approyal 
Flor- 

Lawyer Declared 

LEVELAND CNS) a. 


Judicial Selection, 
ids 


scathing denunciation of the Amer- 
ican Bar Association’s “scheme ot 
unification, consolidation, and self- 


ifficiency’’ was voiced by Herbert 


U. Feibelman, associate editor of 


the Commercial Law Journal, Chi- 
cago, and the Florida Bar Journal, 
and Florida Commisioner on Uni- 
form State Laws, before the 43rd 
of the Com- 
of America 


convention 
Law League 


annual 
mercial 
here. 
This latest “cure-all of the co- 
ordinated Feibelman said 
was voted last summer by a hand- 


bar,” 


ful of the profession in Boston. 
The plan, he declared, was “foist- 
ed upon the profession by probably 


less than one half of one per cent 
of its memership. 

“A few 
the 


lawyers, mostly those 


enjoying upper brackets of in- 


come and especially the largess 
of railroad passes, gather in Amer- 
ica’s citadel of liberty to enact a 


structure of organization affecting 


avr * * & 
1erica, - 


lawyers of Am 
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Not To Be Printed 





In recent years there has been | 


a growing tendency on the part of 
the justices of the Supreme Court 
and of the vice-chancellors to an- 
nex to their the legend 
“Not to be printed in the official 
(and sometimes in unofficial ) 
reports.” On the whole, this prac- 
tice of the justices and vice-chan- 
cellors is to be approved and 


opinions 


the 


ap- 


plauded. An examination of many | 
of these opinions that have been | 


handed down during the past year 
containing this 
that in most of 
presented either a factual problem 
or a question of law, that by the 
furthest stretch of the 
tion could not be regarded 


legend discloses 


them the appeal 


imagina- 


as any- 


thing but settled in this state. The |} 


constantly growing increase in 
number of this type of opinion is 


merely evidence of the fact that 
appeals are being taken many 
instances for some purpose 
than having the law of the case 
settled and determined, for in the 
majority of these cases the ques- 
tion raised presented no question 
of novel 
contrary, a 


in 
other 


on the 


settled 


impression but, 


problem 


long 


* | 
by a line of cases in this state. In 


many of these instances the ap- 
peal has apparently been 
cuted for other 
that.of gaining a de 
there have been times when mem- 
bers of the Bar have compiained 
that the opinion failed to disclose 
the actual problem that had been 
presented. We all aware of 
the fact iat the judges in writing 
epinions to a more or less degree 
are called upon to mold the facts 
in order to present the proble 

raised for the purpose of present- 
ing a solution to it. Unquestion 
ably, at times in the molding of 
these facts, facts are omitted or 
qualified which would perhaps ex- 
clude the presentation of the prob- 
lem which counsel for the appel- 
lant or the appellant deemed 
visable to have presented before 
the appellate court. It has been 
our. experience, however, that such 
situations rarely arise. We have 
observed, however, in the examin- 
ation of these opinions several in- 
stances in which the court, in our 
judgment, improperly directed that 
the opinion should not be printed 
In one instance, we found that a 
justice of the Supreme Court had 
declared a statute unconstitutional 
and had directed that the opinion 
declaring this statute unconstitu- 
tional should not be printed in the 
official reports. We subsequently 
learned after reading this opinion 
that in a number of instances the 


prose- 
purpose than 
Of course 


no 
Ly 


are 


ad- 


Journal 


THURSDAY, SEPTEMBER 2, 1937 __ 


1879 


correspondence con 


invites 
Bar excluding such 


erning 


as are political 


does not assume responsibility for or adopt the 
iblished correspond- 


a 
3ench or other 
omes at all times information and 


Courts. 


the 
ne 


| tatute had been thereafter fol- 
rf wed by the judges of the trial 
courts unaware of the fact that 
lit had been so declared unconsti- 
tutional. In another opinion con- 


itaining a similar legend we found 
|a question of insurance law raised 
{for the first time in this state and 
| determined by an opinion that was 


of- 


| not to be reported in either 
ficial or unofficial reports. In such 


nustances the judge writing the 
}opinion is rea ibusing the 
discretion vested in him in deter- 


mining whether the opinion is to 


|be reported. Surely it must be 
oncede by evervone that a op 
: 
which a statute is declared 


ion in 
} 


unconstitutional by an appellate 
lcourt or an opinion in which a 
| I 

question of novel impression is 


deait with at length and determin- 


led, should be made available for 
| 

ithe education of the Bar at large 
}if not the public as well 

| 





| Voice ef the Bar 


COMMENT AND CRITICISM 
INVITED 








It is my observation that there 
has been a tendency on the part of 
critics of the present parole sys- 
j tem t onfuse the Parole Board 
vith the New Jersey Court of Par 
ions. It seems needless r me to 

t le comment on the differ- 
ence between the two Boards. Suf 


fice it to say that I do not believe 


that the present parole system as 


constituted, requires any substan- 


tial change. As I viev a change 
in our present system in be ef- 
fected two ways: Either by 
changing the entire system of par- 





effecting a change in 


ole, or by 
the Board as presently constituted, 


in the manner in which it 


ana 


functions 


That the system of parole can- 
n be done away with is too ob- 
vious to make any further com- 
ment on. We could not, even if 
we desired, provide enough insti- 


tutions behind which to keep every 
prisoner who enters its gates, for 
length of time for which they 
It would be 


the 


night be sentenced 


impractical both from a moral 
standpoint, as well as the cost 
thereof being prohibitive. There 
comes a time, therefore, when 


most of the prisoners incarcerated 
in the institutions or prisons must 


be released and the best way, it 
seems to me, to effect their release, 
is to make it conditional upon the 
observance of the conditions of 


parole. Parole, of course, is to be 


; 
granted only in those cases where | copyright law. The copyright /ted her manuscript, the 


it is meritorious. 


To even suggest that the method | sequences, and the unique combin- 
of appointment of membership to 
Parole Board or the Board as 


the 
presently constituted should be 
changed would be an unjust im- 
plication that the present Board is 
not operating efficiently. Mere ob- 


servation of the membership of 
that Board would be sufficient to 
convince any fair-minded person 
that their decisions respecting par- 
ole are arrived at after due and 
onscientious consideration and 


without the symptoms of any polit- 


al pressure I do not of 


know 
any case considered “favorable 
y the Parole which 
been injected by political consider- 
It suggested 


yme quarters that the method of 


Board has 


ion has been in 


ippointment shouid be different 


» 2 


that the n 





embers serving on 


the Board should receive remuner- 
ition therefor. In the light of the 
ellent service performed by the 
present Board, I see no occasion 
fo reating a new system of ap- 
ointment which might be liable to 
ture it with a “political” as- 
pect and saddle an additional bur- 
en on the taxpayers of this State. 
Th nly recommendation which | 

[ can personally make is that if 
ire to be appointments which 

ur? pay, that there should be 
liional parole officers appointed 

I will accomplish a closer sup- 


ervision and check on all prisoners | 





who have been paroled and will 
result in the Parole Board receiv- 
ing more comprehensive reports as 
to the activities of paroled con- 
s after they are released from 

It is understood, of course, that 

t ight embodied herein re- 
pects only my personal vie and 
-s not iny way attempt to 


be the views 
the Cumber- 


3ar Association 


set forth what migh 


t 
t 
of other members of 


County 
ounty 


Solve Tuso 


Cumberland Bar 


dines On Raw | 
Of Literary Property 





LOS ANGELES, (CCNS) The 
private ownership of literary and 


matic material did not become 
yrtant ntil the invention and 
‘ spread ise f the printing 
ress which made copying possible 
1 large scalk Harold Fendler, 
‘ has been idenfified with num- 
erous major suits involving liter- 


Angeles 








Club in discussing ‘“‘The 


Law f Literar P operty 
nmo law rights were not 
recognized until a famous case in 


kstone appeared as at- 


the plaintiff. This case 
vas that of Mueller versus Taylor, 


rney for 


7 +} 


ind the King’s Bench upheld the 
theory advanced by the famous at- 


torney 
held 


that irrespective 


for first time 
copyright 
common 
of the 
of his labors 
benefits 


ity and that this 


the 
of a 


existed a 


It was 


ilways 
perpetual 

fruits 
no ft 


id to reap the pecuniary 


right 


iw or a 








author to the 


his own ingenu 


was a “natural law.” 
Much Misunderstanding 

Much misunderstanding has ex- 
isted among attorneys, Fendler 
added, as to the distinction be- 
tween ition and publication. 
The disti n is, he said, that a 
ite rary . rk is de dicated to the 

blic upon being published, or 
rin without a copyright. On 
he other hand, publication under 


a claim of copyright gives the au- 
thor an exclusive right to his work 


| protects literal 


usages, dramatic 


0 
| Judgment must be modifieg 





gren 





Fendler also referreg :, ¢ 
ation of characters and events. ee €d toag ae 
A patent, on the other hand, he | °©®/S!0n on the song “Dardang ie 

added, confers an absolute monop- |i2 which the court held thar. 
: : , F % 9 entorce 
oly. had been no pilfering of the = a a 
We >J out ths + oa ie to tne | 
Fendler pointed out that there | and that the melody longeg Tax Act 
are distinct advantages in copy- re “eed ax «AC 
; public domain, but that when. ents then 
righting literary works. Among 1€n nt 
in co ti 7} ‘ jem ptio1 
these he enumerated the fact that mbination with the accompa mde! 
permanent registration is given | ment, which was described a, phy ‘he 
.or the manuscript, that in the |iginal, there had been an ints. E 
event of litigation, access is given | pent. “ee ee 
the federal courts, and that —? = 
here is a minimum statutory dam- ap ' = 
, eon of rwise giv 
c of $250 Guild Grants Chartefr" = 
Innocent Parties Liable oe 
ee ee ee To Hudson Chapt ent 
He likewise pointed out that in- 4 of 
—- -___—_——. 8) 
nocent parties may be liable un- r 7 ‘ 
en new The National Lawyers hus fore 
der the plagiarism statutes. As * 
in executive session esignate 


an instance 
whom a pilfered 


submitted would 


matter how 


Mr. 
well known 
iomain, 


ases 


the 


Rose” in 
Cohens 


feder 








Nich 
Corporation, tha 
no 


has “taken 


LLOWS 


The 


agiarism 


guiding 


case, 


ated as follows: The present officers 
Plagiarism Elements guild are: Mauri 
1. Was there access of the de-/| President; Grace 
fendant writer to the plaintiff's President; Abram 
cript? secretary; William 
2. Is the material in the public “*@SUT€?. 


been 





sequ 


> sequence an 





ters and 


lit was brought 
an 


that the play 


sed on the novel “Hell’s Play- 


he said, a printer to 


be held liable, no 
innocent. 
Fendler also dealt with the 
literary theory of pub- 
referring 
one of which occurred when 
motion picture studio assertedly 
the character of ‘Abie’s Irish 
film series called “The | }, 
and the Kellys”. 


ls versus Universal Pictures 
t the 


more 


principles 
Fendler enumer- 


3. Has “all or a substantial por- 
r n appropriated, to wit 


unique combination of char- 
incidents to develop the 


on the allegation 


original decision in which 


“White Cargo’ 


manuscript was 
of 


chapter for a 


plication the 


to specific It is 


ing 


ind n 


court held if | take place. 


Copies of the 
defendant |, 


than the law 





‘ailable, as well 


for membership, and 


in any | tained 


the 
the 
order, using the 


events in 





The 


sociation 


Somerset 


members will attenc 


ized legal practice, 
week to probe the 


yd office until April 
In that the regular annual 


as 


J 


at Atlantic City approv: 
Huds 
charter 

rganiatzion will be kno. 
Hudson County Lawyers 
estimated that 

the f 
in September to 


an executive board 


newly 
titution and by-law 


on request to the 
2920 Boulevard, Jersey 


B 


action taken by its Pre: 


was 


J 


secretary of Sarge 


Gerofsky. President Ger 


tested signature by Johr 


round” the court held that sav- ers Inc. as attorney 
ages, voodoo, and jungle scenes be- tion: brought by the 
nged to the public domain. District Court agai: 
Later it ruled that because of | book debtors. 
isolated instances and the combin- The contention uphel 
ation an dsequences of events util- agent for a corporation 


i by the producers of the play, pear 
author 


whom the 


as its a 


had imitted 


submit- a 





ttorney unl 
1 practitioner 





Somerset Bar Protes 
Illegal Practic 


County 


committee 
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reli 
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ts 
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Vv a ' ¢ 
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n de 
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hoe nur 
pu 
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The 


licant 
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for the period prescribed by the | 


Class meets at 


FEE $90—terms 
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conducted by 


HOWE P. COCHRAN 





n experienced lecturer on this subject 


He is the author of 


SCIENTIFIC TAX REDUCTION 


Funk and 
These lectures will be given at 
NEW YORK 
Engineering Societies Building 
29 West 39th Street 
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1937 


Ula Ve 
Wagnalls, ot) 


September 7th through Dew-mber 16th 


PHILADELPHIA 


Witherspoon Building Auditorium 


Mondays and Wednesdays 


September 8th through December 15th 
will be 


in 


four review lectures in each city 


= .oF 
2:00 T 
50 p 


registration is advised. 





Philadelphia. 


ail « 


m. and continues until 7:1 
size of the class will be limited and early 


a unique and comprehensive series of lectures 


Jan 


All text material supplied 
having attended fifteen lectures and the? 
ied in any way with this course 
all his payments refunded upon demand. 
As reference, a list of accountants end attorneys wh 

attended former lectures will be furnished upon request 
Applicants may call Miss Margaret Luers at the Commodo! 
Hotel in New York or Mr. Cochran at the Bellevue-Stratford # 


yn 
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srent Decisions 





Continued from page 1) 





to enforce the tax lien pursu- 
to the provisions of the Gen- 


'Tax Act of 1903, and its sup- 
ents then in force. The right 
redemption was subsequently 
ei by the procedure prescribed 


the first paragraph of section 
statute. It is not here 
ended, however, that any not- 
eem was served upon or 





rwise given to the owner of 
jominant tenement to which 
easement was appurtenant. 


nolder of the tax sale certifi- 
thus foreclosed, conveyed the 
jesignated in the certificate 


me Michael McGurk who, upon 


levised the land to the 
ndant in trust. 

he plaintiff first sought immed- 
relief in the Court of Chanc- 
In withholding the desired in- 
itory relief the learned Vice- 
oncluded that whether 





: nt sought to be protect- 
tad been extinguished by the 
sul f the tax sale certifi- 

2 basic legal question 

sh i be initially determin- 


rt of law in an approp- 


Hence, the institu- 

ft present action. This 
is intended to project the 
tion for decision by this court. 


of the 
to 
in- 


of all 
decisions 


p ex ination 
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succinctly expressive 


fi lowing 
the 


Schultze, 


excerpt 


Rep. 751, is 
underlying reason for this 
“When an easement is 


one property for the 


benefit of 


another, 








iple of that conclusion it has been ue of the servient estate is lessen- 
held, in such cases, that the pur- ed, and that of the dominant in- 
haser at such a tax sale acquires creasé practically by just the 
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{75 cases compiled since 1931). ef the Government. 


ATIONS 


ion Question and Answer Book 
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HIGHLIGHTS OF THE WEEK a KATIE. 0 ay na “Nee Bo nggecag ie \TE OF GEORGE BLACK, deces 3 8 ” 
ne ” - Phe | lt 3 id . : ehie . © a ation , con ant, and — . ~ : 
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( ids. Louie Young Pate R-25 
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EMPLOYMENT WANTED 








onne; 8-24 pe 
KULLER, Charles (Merchant) 143 | ?US!TION DESIRED IN LAW  QPEIGR: 
Gregory Ave., Passaic; vol; liab. | J Uisyy activVELY ENGAGED IN PRI- 
$10,156.89; assets $1,739; retr. r ten years desires to set- 
Grimshaw; solr. Aaron Heller, 66 | ' aes “gy souks ee 
Lexington Ave., Passaic; 8-25 <1 a ee 
MEADE, George, also known as LEGAL SECRETAR 8 YEARS EXPER- 
MEAD, George L. (Painter) 839 | , ne Ces MARES ae —_ 
So. 19th St., Newark; vol; liab. LAWYER WANTED - 
221.50; assets $275; refr. Por- . — 
- selr. William Notte, 11 Com- | WANTED: YOUNG LAWYER, SMALL RE- 
nerce St., Newark; 8-27 BY \ GF > tail” "ape — = 
CRCUTT, Elwyn Theodore (Sales- OFFICE SPACE WANTED 
man) 56 North 20th St., East ———— 
Orange; vol; liab. $2,294.55; as- ED OFFICE SEACE JS Jee 
sets $700; refr. Porter; solr. es : 5° 
Philip Mintz, 360 Main St., East | —_______YO#8 SABE 
Orange; 8-26 0etays* Wound. in buckrana, $125, Gene 
RENTER, Archibald I. (Salesman) 5 850 Broad St., Newark. BiA« 
i4 Fairbanks St., Hillside; vol; sues — aaererrernennnr teases ——— 
lia} $2,819.26; assets $3,000; 
refr. Porter; solr. Edward O NEW AND USED ; 
Bauer, 272 N. Broad St., Eliza- OFPICK & URNIPURE y 


BOUGHT—SOLD 
EXCHANGED 


beth; 8-24 


SCHMIDT, Harry FREY- 


ana 


MAN, Albert I. & tla SCHMIDT . 30-60% Savings. 

& FREYMAN (Carpenters and | § 

B rs) 76 Claremont Ave Merchandise bought from 
es ‘ pe Tay ye Rg receivers our specialty 

Irvingtor vol; liab. $13,788.19; K 

sset partners $6,065, H. S. Chairs, ‘Tables, Executives 

5,000, A 6! refr nae. Suites, Library Tables and 

$5,000, A. F. $1,06 re refr. Pot S Chairs, Leather Furniture, 

er; solr. Louis B. Zavin, 1304 Used Kardexes, Metal Files. 


Liberty Ave Hillside; 8-25 548 ‘ 
Pp o. 4 Sroadway 
1218 || Nathan’s nasties 
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a . : , (Nr. Prince) N.Y.C. 
Ma s Bradley Beach; vol; Established 60 Years CAnal 6-0350 
liab. $4,571.20; assets $3,561.16; eae 
rel Weelans; solrs. Kremer &'7-— } 
Proctor, 601 Bangs Ave., Asbury :| 
Proctor, 60 | DESKS - FILES 
7 , rc x floors of 4 and used office f i 
ST KHOUSE William H. |} ed t te ediat Pte 
Farmer and Laborer) 21 Pearl ) 1 tuken in trade 
S Allentown; vol; refr. Weel- ENNIS DESK CQ. 
)] B jamin B. Ginsbur 150 East 42nd St., N. Y. C. 
Main St.. Hig Vs 8.95 Phone Caledonia 5-0360—Ashland 4-1775 
STITCH, Ma Unemployed) 23 |—— — 
Overlook R summit: vol: liab. OLD LEGAL PRINTS 
$64,150 assets $10,136 refi f Py For Law Offices 
Porter solr. Jerome S. Lieb, 9 . 7 
Clinton St.. Newark: 8-28 , wai id Print Exchange 
UMMONTE, John  (Operator- & & OS Fo eee 
( thing Stor 23 Melrose Ter- h 11 East 48th Screet, 
I Long Branch; v liab. $5,- New York, N. Y¥, 
£48 50 asset $10: refr. Weel- 
ans; soir SO on Teppe 156 : : 
yf. . o . » 
Broadway, Long Branch; 8-28 Foreign Attorneys 
VHALEN Frederick Carlyl-é ; 
k) 124 W St., Westville Lorenzo J. Roel 
ab. $1,122.06; assets $550 “ . 
: Gaal i | ‘ Gea MEXICAN LAWYER 
( Qe < per S ( TO MEXICAN CONSULATE 
i Py , t « « 
8-17 149 BROADWAY, NEW YORK. 
VHEATLEY Amos Jew Tel. BArclay 17-4797 
Lincoln H vay, Raritar ( 
$13.570.24 assets $5,930 
‘ x . + , 1] a hl 
retr. W in r. er ] II Patents and Trade-marks 
H i 290 George St Nev Hi Exclusively 
7 row 4 ~ *~ it? 
Naren el : , i t inquiries solicited 
VHEATLEY, M A. (House- || Patt 
I Highw Rari- || cata 
$12.98 assets | Ill WILLIS 
500 : Weelans solr. | ||j18 E. 41st. St. New York, N. Y. 
I Sol i} 
Chester R. Holman, 390 George | jj| AShland 4-6353-54-55 
3 1] 
vew Br k; 8-18 
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